IN THE SUPREME COURT OF MISSISS PPI

NO. 2000-DR-01078-SCT

WILLIE JEROME MANNING

V.

STATE OF MISSISSIPPI

DATE OF JUDGMENT:
TRIAL JUDGE

COURT FROM WHICH APPEALED:

ATTORNEY FOR APPELLANT:

ATTORNEY FORAPPELLEE

NATURE OF THE CASE

DISPOSTION:

MOTION FOR REHEARING HLED:
MANDATE ISSUED:

EN BANC.

7/30/1996
HON. JOHN M. MONTGOMERY
OKTIBBEHA COUNTY CIRCUIT COURT
OFFICE OF CAPITAL POST CONVICTION
COUNSEL
BY: DAVID VOISN

ROBERT RYAN
OFHCE OF THE ATTORNEY GENERAL
BY: MARVIN LWHITE, R.
CIVIL - DEATH PENALTY - POST-
CONVICTION
APPLICATION FOR LEAVE TO SEEK POST-
CONVICTION RELIEF GRANTED IN PART
AND DENIED IN PART- 05/06/2004

GRAVES, JUSTICE, FOR THE COURT:

L. In 21994, in the Circuit Court of Oktibbeha County, Willie Jerome Manning was convicted of the
cgpitd murder of Alberta Jordan and Emmoline Jmmerson who were killed during the commisson of a
robbery. OnJuly 25, 1996, Manning was sentenced to deeth in each case. OnMarch 31, 1999, thisCourt

afirmed Manning's convictions and sentences on dl grounds except a Batson issue. That issue was



remanded to the circuit court and the drcuit judge found vaid race-neutrd reasons for the State's two
peremptory strikes. SeeManning v. State, 735 So.2d 323 (Miss. 1999). On June 29, 2000, thisCourt
affirmed the drcuit court's judgment on the Batson issue. See Manning v. State, 765 So.2d 516
(Miss. 2000) The motion for rehearing was denied on September 7, 2000, and the United States
Suprame Court denied Manning's petition for writ of catiorari on March 5, 2001. Manning V.
Mississippi, 532 U.S. 907, 121 S.Ct. 1233, 149 L.Ed.2d 142 (2001).

2.  After denid of thepetition for writ of cartiorari, this Court, in accordance with Jackson v. State,
732 So.2d 187 (Miss1999), remanded the maiter to the Circuit Court of Oktibbeha County for
gopointment of pagt-conviction counsd. The Office of Capitd Post Conviction Counsd (OCPCC) was
ordered to informthetrid court of who it had selected as counsd for Manning, on or before December
15, 2000. Following prolonged disputesregarding Manning'sgppointed representation, DavidVoidn, with
the OCPCC, filed the gpplication for leaveto proceed in thetrid court with post-conviction pleadingson
January 23, 2002.

FACTUAL BACKGROUND

13.  Ontheevening of January 18, 1993, Emmadline Jmmersonand Alberta Jordan were found dead
in thair Brooksville Gardens gpartment. Police found no sgns of forced entry, and the gpartment was not
ransacked. Both women had been besten about the heed, and their throats were dashed. In the
investigetion of the murders, palice interviewed many of the resdents of Brooksville Gardens. Ceartan
resdents told the palice that they had seen someone running up the hill behind the vicims gpartment, and
another resdent sad that she saw as many as three men enter the victims gpartment and later saw them
running up the hill and dimbing into acar. One of thase men wasidentified as Joe Arthur "Jo Jo* Robinson,
aneghbor of thevictims. Severd other resdentstold police thet they suspected that Jo Jo was somehow
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involved.
.  Ove ayea laer, Herbeat Ashford and Kevin Lucious (both serving timeor facing charges) were
goproached by the palice and mede gatements implicating Willie Jerome Manning in the murders of the
two dderly women. At this time, Manning was dready a sugpect in another murder case involving two
Missssppi State University sudents (SeeManning v. State No. 2001-DR-00230). At trid the State
cdled Adford, Ludous and Lary Haris. All three tedtified to having seen Manning in Brooksville
Gardens near the time of the murders
ANALYSS
1.  InhisPdition for Pos-Conviction Rdief, Manning raises Sxteen damswhich we have combined
into fifteen for darity. Manning raisesanumber of separate damsof ineffective assgance by histrid and
gopdlae cound. He do indudes indffective assgance daims in many of his dams that the State
knowingly presented fase tedimony and/or crested a fase impresson of the evidence, and falled to
disdose materids that Manning characterizes as exculpatory. In his charges agang the Siate, Manning
dternaivdy assarts that his trid counsd was ineffective for falling to properly investigate the facts
surroundingtestimony of certainwitnesses failing to discover certain materid sand documentsin possesson
of the palice department, failing to discover and interview witnesses, and failing to obtain and adequatdy
use impeechment evidence
A. The State knowingly presented false and perjured testimony from
Kevin Lucious identifying Petitioner as forcing his way into the
victims' apartment.
6.  Manning aguesthat Kevin Ludouss tedimony was fase and that the State knowingly presented
fdseevidence Ludous gated that from the gpartment he shared with his girifriend, which is across the

dreet from the gpartment then occupied by the vicims, he saw Manning force his way into the victims



goatment. However, Lucious did not live in the gpartment across the dredt from the vidims & the time
they were murdered. According to Likeesha Jones Harriss  fidavit, she and Lucious moved into
goatment 11E after thehomiddes. Manning dso provided the affidavit of TeresaBush, which Satesthat
Ludousand Likeesha Jones did not live in Brooksville Gardens & the time of the murders

7.  Furthermore, Manning assartsthat the State knew that Ludiousdid not livein Brooksville Gardens
a thetimeof thecrimes. Oktibbeha County Sheriff Dol ph Bryanwasinformed by Likeeshasgrandmother
thet Likeeshaand Ludiouswerenat living in gpartment 11E & thetime and apdlice officer'snotesfrom the
days falowing the murdersindicate that apartment 11E was vacant a thetime?

8.  Manning assatsthat the U.S. Supreme Court has hdd that a States knowing use of or itsfalure
to correct false tesimony or its presentation of evidencewhich cregtesamaeridly faseimpresson of the
evidence violates a defendant's right to due process. See Miller v. Pate, 386 U.S. 1, 87 S. Ct. 785,

17 L. Ed. 2d 690 (1967); Napuev. lllinois, 360 U.S. 264, 79S. Ct. 1173, 3L. Ed. 2d 1217 (1959);

Alcorta v. Texas, 355 U.S. 28, 78 S. Ct. 103, 2 L.Ed. 2d 9 (1957); Mooney v. Holohan, 294
U.S103, 55 S.Ct. 340, 79 L.Ed. 791 (1935). Manning arguesthat he is entitled to anew trid.

1. The Satesresponseisthat thisissue, aswel asdl of Manning's non-ineffective asssancedams,

are procedurdly barred from collaterd review by the doctrine of waiver pursuant to Miss. Code Ann.

§ 99-39-21(1) because such dams could have been raised on direct goped and that Manning fails to
demondrate cause or actud prgudice for not rasing the dam. The State assarts that Manning hed a

meaningful opportunity to raisethese objections, defenses, dams, questions, issues, or rorsat trid and/or

! Harrisdso dates that she contacted Manning'strid counsd on more than one occasion, after
the culpability phase and before the sentencing phase, explaining that Kevin Ludouss tesimony was
fdse



on direct goped but falled to do so.

110.  Wefind that the State offers nathing in support of thispogtion. Thereisno assartion that Manning
or hisatorneyswereaware of any of theseissues. The StatecitesBrown v. State, 798 So0.2d 481 (Miss.

2001), wherethis Court held that in a desth pendty case dams made in pogt-conviction collaterd review
were procedurdly barred by the doctrine of walver because the petitioner ether faled to object a trid

or rasetheissueondirect goped. Wefind that casedigtinguishablewhere Brown took issuewith evidence
that was known a the time of histrid. On Brown's daim that the State coerced fase testimony from a
witness, this Court noted, "[t]he record reflects thet the defense was fully aware of the existence of dl of
Coleman Jones gatements and thar inconagendies” | d. a 491. Brown'sdams of improper argument

by the prosecution, testimony of prior bad acts and the prosecution's improperly attesting to the veracity
of itswitnesses during dogng argument, are dl dams that were known to Brown & the time of histrid
and/or direct gpped. Those damswere properly refused as procedurdly barred because they could dl

have been resolved on the face of the record.

11. As to Mamings dams of fdse tesimony by Kevin Ludous, induded in his petition for pogt-

conviction rdief isthe affidavit of Richard Burdine, Manning'strid counsd. Burdine attests thet he never
saw, nor knew of the exigtence of materiasthat werein the possesson of the Starkville Police Department.

Induded in these materids were  handwritten notes by palice officers who conducted a door-to-door
canvas of the Brooksville Garden gpartments that indicated that goartment 11E was vacant at thetime of
the murders, corroboraing the afidavits of Harris, Ludouss girlfriend, and of Mildred Jones, Harriss
grandmother, atesting that Harris and Ludous did not live in Brooksville Gardens at the time of the
murders

112. Maming supports his pleadings with affidavits and records regarding the inaility to have these



grounds heard on the merits a trid or direct gpoped and assarts that where ¢ petitioner shows cause and
actud prgudice, this Court may grant relief from the waiver. See Miss. Code Ann. § 99-39-21(1).
Furthermore, errorsaffecting fundamenta conditutiond rightsmay beexcepted from procedurd bars. See
Luckett v. State, 582 So.2d 428, 430 (Miss 1991). Wefind that Manning has dleged such factsthat
demondrate hisdams are not procedurdly barred, and wewill grant his petition to seek pog-conviction
rdief astothisisue

B. The State coerced Kevin Luciousinto providing falsetestimony.
113.  Maming presents an affidavit of Kevin Ludious in which he recants his tesimony thet he saw
Manning enter the victims gpartment and that he heard Manning talk about the murders. Ludious now
tedtifies thet Sheiff Bryan and David Lindley of the Starkville Police Department came to Lucious while
he was incarcerated in S. Louis County, Missouri, and threstened him with prosecution in Missssppi for
those murdersif he did not Sgn the Satement. Manning incorporates by reference the discusson in part
A above and assts that the State presented false tesimony or a least coerced awitness into providing
fdseevidence Given theimportance of Ludousstestimony and thefact that there areindicationsthet the
testimony wasfdse, Manning argues that heis entitied to anew trid.
14.  Wenow find that Manning should be dlowed to seek pos-conviction rdief pleadingsasto Kevin
Ludouss tesimony. Ludous damsthat he was coerced into tedifying agains Manning with the threet
that he might be charged with themurders. When animportant witness to a crime recanted his tetimony
and offered a reason for having given fase tedimony at trid, the defendant/petitioner is entitled to an
evidentiary hearing to determine whether the witness lied a trid or on his fidavit. See Hardiman v.
State, 789 S0.2d 814 (Miss. Ct. App. 2001).

C. The State knowingly presented falsetestimony of Herbert Ashford.
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115. At trid, Herbet Ashford tedtified that he saw Manning the day the vicims were killed. Aghford
testified that hewasliving in Building 8 in the Brooksville Gardens. He dso tedtified thet two weeks after
the murders, he overheard aconversation between WillieManning, Kevin Lucdious, and Marshon Manning,
Willies brather, inwhich Willie Manning dlegedly sad thet "he should have did more than he did to the
|adies”

116. Inhispetitionfor post-conviction rdief, Manning presentsthe affidavit of Kevin Ludous, who now
denies ever having a conversation with Manning about harming the murder victims and the affidavit of
MarshonManning who deniesthat hisbrother ever discussed themurderswith him. Manning dsoindudes
the affidavit of TeresaBush, Herbert Adhford'sgirlfriend, withwhom Ashford lived a thetime. Bush Sates
thet she had known Manning for eight yeersand that she did nat seehim at Brooksville Gardenson theday
of thecaime

117.  Wefind no dlegationthat TeresaBush or Marshon Manning were unavailable during thetrid, nor
any alegetion or evidence that defense counsd was unableto interview ether witness. Furthermore, we
find nothing from Adhford, himsdlf, recanting histestimony. This issue is not fully supported by Manning,
and there is no supporting evidence to suggest that this issue could not have been raised on direct goped.
Therefore, we find thet thisdaim is procedurdly barred.

D. Petitioner wasdenied constitutional rightsby the State'sknowing
presentation of false evidence concerning threats made to and
dealsmadewith Kevin Lucious.

118. Manning arguesthat Ludious recaved subdantia benefit from tedtifying againgt Manning and thet
the Statdsthreat to prosecute Ludiousif hedid not testify againg Manning wasnever disd osed eventhough
defense counsd attempted to cross-examine Lucdious about negotiations and des with the State. In his

afidavit, Ludous datesthet hetedtified againgt Manning only because hewas afraid of being charged with



the murders. He assarts thet the Didrict Attorney  convinced him that he would be charged with the
murdersif hedid not gn the datements. Lucious dso daes that the Satements purported by the State
to be hisown, were dreedy prepared and were presented to him by Sheriff Dolph Bryan on the Sheriff's
ssoond vigt to see Ludousin the . Louis, Missouri, county jall.

119.  Manning assrtsthet hed the jury known that Ludious was testifying soldy to avoid prasscution
thet fact would have had a substantia impact on the outcome of histrid. Manning dso assartsthat at trid
Ludious denied thet he had been offered a"ded™ in exchange for histestimony, and thet the Stiatefalled to
correct the fase impression thet Ludious gave the incriminating satements of his own valition.

120. Manning fails to demondrate any benefits thet Lucious recaived in Missouri, where he was
incarcerated, in exchange for histesimony in Missssppi. Wefind that it is not enough to spoeculate thet
Ludous received the"subgtantia benfit of not having to face double murder charges and the desth pendty
inMissssppi,” wherethereisnoindication, savehisown fear of it, that Luciouswould have been charged
withthe aime Thisissueiswithout merit.

E. Petitioner wasdenied constitutional rightsby the State'sknowing
presentation of false evidence or failure to correct a false
impression of the evidence regarding a shoe print found in the
victims' apartment; Inthealternative, Petitioner'sconstitutional
rightswer eviolated by thesuppr ession of exculpatory infor mation
concer ning the shoe print.

21. Mamingassatsthat accordingto Stanley Sk, acrimescenespedidis whoinvesigated thecrime,
ashoe print in blood was found on aruginthevictims gpartment. \When questioned about the shoeprirt,
S tedified thet the print was insufficdent for comparison purposes. What he falled to mention is thet
adthough the print could not be usad for comparison, the examiner was ableto measure the print and found

thet itwasadze8. Thisfact wasnever distlosad to Manning's defense counsd. Manning arguesthat this



evidencewas criticd snce Manning wearsasze 10 or larger shoe and thus could nat have | eft the bloody
print in the victims gpartment. The report indicating the shoe size is induded in Manning's petition as
BExhibit 16, and the effidavit of Richard Burding, Manning'strid counsd, Saing thet this report was never
disclosed.
22. The State hasaduty to disdose exculpatory maerid. The U.S. Supreme Court has hd thet the
"suppresson of evidence favorable to an accused upon request violates due process where the evidence
is materid dther to guilt or punishment...” Favorable evidence indudes items that are ather directly
exculpatory or can be used for impeachment purpose. Gigliov. United States, 405U.S. 150, 92 S.Ct.
763, 31 L. Ed. 2d 104 (1972). The Eleventh Circuit has st forth afour-prong test to determine whether
aBrady vidation has occurred mandeting anew trid.
To edablish a Brady vidldion a defendant mugt prove the following: (1) that the
govanmat posesad evidence favorable to the defendant (induding impeachment
evidence); (2) that the defendant does not possess the evidence nor could he obtain it
himsdf with any reasonable diligence; (3) that the prosecution suppressad the favorabdle
evidence and (4) that had the evidence been disclosad to the defense, a reasonable
probability exists that the outcome of the proceadings would have been different.
United States v. Spagnoulo, 960 F.2d 990, 994 (11th Cir. 1992), citing United Statesv. Meros,
866 F.2d 1304, 1308 (11th Cir. 1989).
923. Inthiscase, Manning demondirates by induding acopy, that the shoe-print report, indicating the
likdy 9ze of the shoe exised and was known to the prosecution. Manning indudesthe defense atorney’s
afidavit gating thet depite seeking discovery of dl exculpatory evidence, this report was not disclosed.
Furthermore, evidence that a shoe-print nat matching Manning's shoe Sze was found & the scene of the
crime presents a reasonable probahility thet the outcome of the procesdings would have been different.

We find that Manning should be alowed to proceed in the trid court on thisissue



F. The State knowingly presented falsetestimony concer ning witness

identification of Petitioner at Brooksville Gardens on the day of

the homicides in violation of his Sixth, Eighth, and Fourteenth

Amendmentsrights guaranteed by the federal constitution aswell

as analogous provisions of the Mississippi Constitution.
24.  Another witness, Larry Harris, tedtified that he saw Manning a Manning's sepfather's gpartmertt,
Buildng 13, in Brooksville Gardens on the day of the murders. However, Kevin Bishop, Manning's
Sepfather, did not livein Building 13 on January 18, 1993, Onthat dete, Bishop wasliving with hismother,
and areview of palice notes taken during the door-to-door canvas indicate thet naither Bishop nor his
girlfriend, Betty Robinson, lived in Building 13 & thetime of themurders. Manning assertsthat Harriswas
cdled totegtify even though the State knew thet Harriswas mistaken or meking false Satements. Manning
aso notesthat theonly other witnesseswho saw Manning in Brooksville Gardenson theday of themurder,
tedtified thet they saw him between 2:00 and 4:00 p.m., & |eest three hours before the murderstook place
Also, dgnificantly that Harris and Ashford both testified thet they saw Manning with other peopleinthe

ealy evening of January 18, 1993, and yet the State did not present any of those other witnesses.

125. Maming natesthet "in adjudicatingadaminvolving theuse of fasetesimony, the'any reesoneble
likdihood' standard has been gpplied to determine materidity. Under that standard, [a] new trid is
required if the fase tesimony could have...in any reasonable likelihood affected the judgment of thejury.”
Barrientes v. Johnson, 221 F.3d 741, 756 (5th Cir. 2000) (citing Napue v. Illinois, 360 U.S. at
271; Gigliov. United States, 405 U.S. a 153-54)); see also United Statesv. MMR Corp., 954
F.2d 1040 (5th Cir. 1991) ("[I]f the government used fase testimony and knew or should have known of
itsfdgty, anew trid mus be hdd if there was any reasonable likdihood that the false testimony affected

the judgment of thejury,”).
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126. Inthis ingance, we find that Manning makes only assartions that tetimony as to Manning's
presence in Brooksville Gardens at cartain hours of the day, was fase, and that such assartions are not
sufficent to support post-conviction rdief on thisissue.

G. Petitioner wasdenied hisconstitutional rights by the State's failure
to disclose exculpatory infor mation concer ning Jo Jo Robinson.

127. Mamingassartsthatintheearly dagesaf theinvedtigation, severd resdentsof BrooksvilleGardens
reported having witnessed suspidious activity.  There were severd neighbors who reported thet they
bdieved that Jo Jo Robinson, who lived in the same building as the vicims, was involved in the murders.
Nettie Mae Thompson, who lived just behind the victims gpartment, told police thet & the time of the
crime she saw three young black males running behind thevictims building and thet sheheard one of them
say "Jo, why did you do that." She abserved one man running around the Sde of the building inwhich she
lived and her son later found aknife with blood onit in thet location. Her son gavethe knifeto thepalice
She ds0 reports that she saw other evidencethat Jo Jo Robinson wasinvalved, induding what could have
been Robinson's attempt to "dean up” ater the murders

128. Whilelaw enforcement hed information implicating another suspedt, they did not disdlose thisto
Oefense counsd. Manning arguesthat reviewing courts havefound fallureto disd ose evidenceimplicating
other sugpectsisaviolaion of the Brady rule. See Bradyv. Maryland, 373U.S. 83, 83S.Ct. 1194,
10 L.Ed.2d 215 (1963); Kylesv. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995);
Smith v. Secretary of N. M. Dep’t of Corrections, 50 F.3d 801 (10th Cir. 1995); Jimenez v.
State, 918 P.2d 687 (Nev. 1996). Manning assartsthat because the State failed to disclose exculpatory
evidence, heis entitled to post-conviction relif.

129. InBrady, the U.S. Supreme Court established the principle that "suppression by the prosecution
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of evidencefavorableto an accused upon request violates due processwherethe evidenceismaerid ether
to guilt or to punishment, irrepective of the good faith or bad faith of the prosecution.” 373 U.S. a 87.
However, the Supreme Court hassnce held that not dl failuresto disd ose excul patory evidence conditute
revarsble error.  Kyles v. Whitley, 514 U.S. a 434. Rather, the quegtion is whether there is a
"reasonable probahility” that the verdict would have been different but for governmentd evidentiary
uppression which "undermines confidence in the outcome of thetrid.” Kyles, 514 U.S. a 434 (dting
United Statesv. Bagley, 473 U.S. 667, 678, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985)).

130. Mamingisgranted permission to proceed with pogt-conviction pleadings on theissues of whether
the State presented fdse testimony, faled to provide mandated exculpatory evidence and whether
Manning'strid counsd and direct gpped counsd were ineffective for failing to properly invesigate and
adequately defend.

H. Petitioner was denied his constitutional rights by the State's
failuretodiscloseexculpatoryinformation about Herbert Ashford.

131.  Onr this ground, Manning repeets portions of the some of the facts and assartions above. He
asserts that the State failed to disclose that on numerous occasions, early in the investigation, Herbert
Adhford sad that he did not know anything about the murders and never mentioned Willie Manning.
Manning agan references the affidavit of Teresa Bush who lived with Ashford a the time and Sates thet
Adhford never mentioned Manning as having anything to do with the murders Manning argues that
disclosure of Adfordsprior denidsand thefact that Bush never heard him mention Manning'sinvolvement
would have undercut Adhford's credibility. Reviewing courts have reversed convictionswhere the State
suppressed Sgnificant impeechment evidence: See, e.g., United Statesv. Pelullg, 105 F.3d 117 (3d

Cir.1997); Jean v. Rice, 945 F.2d 82 (4th Cir.1991); Jimenez v. State, 918 P.2d 687 (Nev.1996).
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132.  Wefind that Manning fails to support this daim with anything more than assartions which are not
sufficient to warrant pogt-conviction rdlief.

l. Petitioner wasdenied hisconstitutional rights by the State's
failureto disclose additional exculpatory infor mation.

133.  Manning assats that the materid aboveindicatesthat the State suppressed exculpatory evidence.
Other suppressad materia incdludes mogt of the notes taken on the door-to-door canvas conducted in
Brooksville Gardens fallowing the murders, induding satements of other neighbors implicaing Jo Jo
Robinsor and detallsregarding many of theassartionsdiscussed above. Manning arguesthet themateridity
of someof theinformationinduded in these undisdosad notesisevident. Thenotesindudethegaing fact
that the Stateés key witness (L udous) could not have tedtified truthfully whereit isshown that he didnt live
in Brooksville Gardens until &fter the murders: Also induded isinformetion thet could have been usadto
impeachHerbart Ashford and David Lindley and information thet Jo Jo Robinson may have been involved
inthe murders

134. Maming arguesthat U.S. Supreme Court precedent indructs the State that its knowing use of or
its fallure to correct fase tetimony or its presentation of evidence which cregies a materidly fdse
impresson of the evidence, violates a defendant's right to due process. Miller v. Pate, 386 U.S. 1
(1967); Napuev. Illinois, 360 U.S. 264 (1959); Alcorta v. Texas, 355 U.S. 28 (1957); Mooney
v.Holohan, 294 U.S. 103 (1935). The U.S. Supreme Court hashdd that whentherdidhility of agiven
witness may wel be determinative of guilt or innocence, non-disdosure of evidence afecting credibility,
conditute aviolaion of due process. Giglio v. United States, 405 U.S. a 154.

135.  Wefind that Manning should be dlowed to seek post-conviction rdief on the question of whether

13



the State knowingly suppressed exculpetory evidence.

J. InthealternativetogroundsA through |, Manningassertsthat he

was denied the effective assistance of counsel at trial and on
appeal.

136. Maming assats thet even through due diligence, trid counsd could not have been expected to
discover thefase or suppressad evidence. However, if the Court condudesthat trid counsd should have
ascatained the facts then Manning argues that he is due pogt-conviction rdief due to counsd's
ineffectiveness Manning assartsthat trid counsd was ineffective for:

1. Falureto use information to impeech and discredit Lucious and law enforcement.
In her afidavit, Kevin Ludiouss girlfriend, Likeesha Jones Harris, Sates thet she was shocked when she
read an account of Luciouss testimony inthe newspgper and that she contacted Manning'satorney (Mark
Williamson). However, Williamson did not cdl her to rebut Ludiouss testimony, nor did he conduct
additiond investigation asto whether Ludouslived in gpartment 11E at thetime of themurders Smilatly,
defense counsd wasingfectivefor not discovering the notes on the door-to-door canvas of the gpartment
complex in order to use that information to discredit Lucious.

2. Falureto impeach Lary Haris If defense counsd hed information that Manning's Sepfather
dd nat live in Brooksville Gardens as the time of the crime, they could have usad it to discredit Larry
Harriss tesimony thet he saw Manning near the time of the atacks If counsd had impeached Harris
(dong with Ludous and Adhford), the State would have hed no witnesswho could have placed Manning
near thevicims at the time of their desths

3. Shoeprint. If counsd had been provided the Footwear Case Notes, then they would have been
obliged to didit testimony thet the arime lab determined the shoe to be a Sze 8 and thet their dient wore

al0-101/2.
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4. TeresaBush. Bush'snamewas disclosed to defense counsd in the context of the door-to-door
interviews and counsd could conceivably have located her. Bush wias living with Herbert Ashford and
could have shed unfavorable light on Ashford's testimony that Manning was the perpetrator.

5. Invedigating Jo Jo Robinson and other suspects At leadt three witnesses informed law
enforcement thet they saw individuas coming from the victims gpartment about thetime of themurders
None of those witnesses identified Manning, but & leest two of the witnesses identified Jo Jo Robinson.
Margaret Diane Coleman dated thet ontheevening of themurder shesaw Jo Jo Robinson, Keith Robinson
and Bullet Johnson in the victims gpartment. She later saw the three going up the hill behind the vidims
goatment. Another witness reported to palice that she saw three men running from the building, and il
another witness dated that she had seen adark colored car and that one of the men running from the
vidims gpartment got into thecar. She d so described whet this man waswearing. Another witness dated
thet she saw the three men running from the gpartment and that she heard one refer to the other as " Jo."
This witness noted thet she would have been willing to tak to Manning's lavyers but thet no one ever
contacted her. Jo Jo Robinson'sown sgter refutes Jo Jo'sdlibi for that night and instead Stated thet shortly
before the bodies were discovered, Jo Jo ran into the gpartment and went into the bathroom.  Trefdue
to discredit the States key witnesses, failure to make areasonable investigetion and failure to make use of
evidence havedl been found to condtituteineffective assstance of counsd. See, e.g. , Steinkuehler v.
Meschner, 176 F.3d 441 (8th Cir. 1999); State v. Dillard, 998 SW.2d 750 (Ark. 1999);
Commonwealth v. Allison, 622 A.2d 950 (Pa. Super. Ct. 1993). Pauling v. State, 503 S.E.2d 468
(S.C.1998).

137. The State arguesthat these issues could have and should have been raised on direct gpped and,

therefore, this dam is barred by waiver. Furthermore, the State contends that Manning has neither
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demondrated cause or actud preudice sufficient to excuse the waiver.
138. Thedandard for determining if adefendant recaved effective assigance of counsd iswdl sattled.
"The benchmark for judging any daim of ineffectiveness [of counsd] must be whether counsdl's conduct
S0 undermined the proper functioning of the adversarid processthat thetrid cannot berdied on ashaving
produced ajust result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d
674 (1984). A defendant mugt demondrate that his counsdl's performance was deficent and thet the
defidency prgudiced the defense of the case. 1d. & 687. "'Unless adefendant miakes bath showings it
cannot be said that the conviction or death sentence resullted from abreskdown in the adversary process
tha renders the reault unrdidble™ Stringer v. State, 454 So0.2d 468, 477 (Miss. 1984), citing
Strickland v. Washington, 466 U.S. & 687. The focus of the inquiry must be whether counsd's
ass fance was reasonable conddering dl the crcumstances | d.

Judidd sorutiny of counsdl's performance mudt be highly deferentid. (citation omitted) ...

A far assessment of atorney performance requiresthet every effort be madeto diminate

the digtorting effects of hindsght, to recongtruct the arcumstances of counsd's chdlenged

conduct, and to evauate the conduct from counsd's perspective & the time. Because of

the difficultiesinherent in making the evauation, acourt must indulge asrong presumption

that counsd's conduct fdls within the wide range of reasonable professond assgance:

that is, the defendant mugt overcome the presumption that, under the circumstances, the

chdlenged action 'might be consdered sound trid Srategy.
Stringer, 454 So. 2d a 477, citing Strickland, 466 U.S. a 689. Defense counsd is presumed
competent. Washington v. State, 620 S0.2d 966 (Miss. 1993).
139.  Then, to determine the second prong of prgudice to the defense, the dandard is "a reasongble
probability that, but for counsd's unprofessona errors, the result of the proceeding would have been
different.” Mohr v. State, 584 So.2d 426, 430 (Miss. 1991). This means a " probability sufficient to

undermine the confidencein the outcome.” Id.  The question hereis
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whether there is areasonable probability thet, absent the errors, the sentencer--indluding
an gppdlae court, to the extent it independently reweighs the evidence-would have
conduded thet the balance of the aggravating and mitigating drcumstances did not warrant
desth.

Strickland, 466 U.S. a 695, 104 SCt. a 2068. There is no conditutiond right then to errorless
counsd. Mohr v. State, 584 So.2d at 430 (right to effective counsd does not entitle defendant to have
an atorney who mekesno midakesa trid; defendant just hasright to have competent counsd). Cabello
v. State, 524 So.2d 313, 315 (Miss. 1988). If the pogt-conviction gpplication fals on ether of the
Strickland prongs, the proceedingsend. Mohr v. State, 584 So.2d at 430; Neal v. State, 525 So.2d
a 1281.
40.  Wefind that Manning hes st forth sufficient evidence to undermine confidence in the outcome of
thetrid. Whilesomeof theerorsthat Manning dlegesare based oninformation that was not discoverable
(or easlly) discoverable @ thetime, his petition presents sufficient materid to question the performance of
Manning'strid counsd and hisgppdlate counsd inthiscase Therefore, we grant him leave to seek pog-
conviction rdief on this ground.
K. Petitioner was denied effective assistance of counsel dueto trial

counsel's failure to call Petitioner's brother to deny that the

conver sations about which Lucioustestified ever took place.
141 At trid Kevin Ludous daimed to have participated in converstions in which Willie Manning
implicated himsdf in the degths of the vidims  Ludious do testified that Manning's brother, Marshon
Manning, was present during the conversation. Defense counsd did not cal Marshon to rebut Luciouss
testimony. In fact, defense counsd never gpoke to Marshon. In his affidavit, Marshon denies thet any
conversdtions involving his brother and Luscious ever took place. Reviewing courts have found trid

counsd to have been ineffective when trid counsd failed to interview a potentid witness See, e.g.,
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Washington v. Smith, 219 F.3d 620 (7th Cir. 2000); L ord v. Wood, 184 F.3d 1083 (Sth Cir. 1999);
Holsomback v. White, 133 F.3d 1382 (11th Cir. 1998).
142. The Sate asserts that Manning is barred by the doctrine of waiver because Manning's two
gopdlate lavyers have not been assailed in pogt-conviction pleedings Even if Marshon's tesimony has
the patentid for impeaching the testimony of Ludous, it would have falled to esablish to a reesonadle
probahility the outcome of thetrid or the proceadings would have been different.
143.  Wehad tha thisissue should be conddered in the evidentiary hearing and a determination mede
by thetrid court.
L. Manning also assertsthat he was denied his constitutional rights

duetothecumulativeerrorsin the culpability phase and the

penalty phase of thetrial.
144.  ThisCourt may reverse aconviction and/or sentence based upon the cumuldive effect of erors
that do not independently requireareversd. Jenkinsv. State, 607 S0.2d 1171, 1183-84 (Miss. 1992);
Hansen v. State, 592 So.2d 114, 153 (Miss. 1991). "It is true that in capita cases, dthough no error,
sanding done, requiresreversd, the aggregate effect of various errors may cregte an amosphere of bias,
passionand prgudicethat they effectivedy deny the defendant afundamentdly far trid.” Conner v. State,
632 S0.2d 1239, 1278 (Miss. 1993) (citing Woodward v. State, 533 So0.2d 418, 432 (Miss. 1988)).
145.  Mamning assats that while each of the errors above warrant reversal, when dl of the erors are
takentogether, thecombined prgudicid effect requiresreversd.Randal | v. State, 806 So.2d 185 (Miss.
2001) (dting Williams v. State, 445 So.2d 798, 810 (Miss. 1984)). Manning aso assarts that with
respect to dlegations of counsd's ineffectiveness and Brady vidaions, it is imperdive thet the Court

condder thecumulaiveimpect of thespedficarars Williamsv. Taylor, 529 U.S. 362, 120 S.Ct. 149,
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146 L. Ed. 2d 389 (2000); Kylesv. Whitley, 514 U.S. 419 (1995).
6. The State contendsthat no error in part trandatesinto no error to the whole and assartsthat there
isno reversd error in any part. Consequently, thereis no reversble error asto thewhole.
7. Wefind that Manning has demondrated sufficient evidence of cumuldive errors to warrant an
evidentiary hearing.
M. At the penalty phase, Petitioner was denied his constitutional rights
duetothetrial court'srepeated statementstothejurorsthat they
wer e not to rely on sympathy; In thealternative, trial counsel was
ineffective for not objecting to thetrial court's mistaken and
preudicial statements concer ning sympathy.
8. Manning assatsthat this Court has held that "a jury may not be indructed to disregard, in toto,
sympathy.” King v. State, 784 S0.2d 884, 889 (Miss. 2001). During vair dire, the Didrict Attorney
remarked repeetedly that the jurors should not let sympathy enter into their verdict. During the pendty
phase, Ingruction C.0Lingructed thejury not to be swayed by sympethy. Thetrid court repested the anti-
sympathy message. InKing, this Court expressed concarn about there being an "undue emphads of the
anti-sympathy admonition o asnot tofetter unduly reasoned cons deration of factorsoffered asmitigating.”
Id. Mamning arguesthat King isan intervening decdson which entitteshim  to anew sentending hearing
because the trid court and prosecutor repeatedly sressed that sympethy was to play no pat in its
ddiberations
1749. Mamingargues, inthedterndaive, if the Court condudesthat King isnot anintervening decision,
then trid counsd was ineffective for nat ojecting to the prgudicid comments by the trid court and
prosecutor, aswel as the sentencing indructions.
150. TheSaearguesthat King doesnoat qudify asan intervening decison and thet the precedent thet
ajury may not beingructed to disregard, in toto, sympethy in acgpita case hasbeen around Snce 1988.
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SeePinkneyv. State, 538 S0.2d 329, 351 (Miss. 1988). The Sated o arguesthat thisdoesnot qudify
as an ineffective assgance of counsd dam where Manning's gppdlae lavyersdid not rasethisissue on
direct goped. The State d 0 argues that the message to the jury was not so egregious as to cause any
concern that sympethy would have"'no" part, as opposed to "some' part, inthejury'sddiberationsduring
the penalty phese.

151. ThisCourt hasdated thet "thejury cannot beingructed to disregard sympethy dtogether.” Evans
v. State, 725 S0.2d 613, 691 (Miss. 1997). However, they may be cautioned againg baing swayed by
suchcongderations Woodward v. State, 843 So.2d 1, 20 (Miss. 2003); Flowersv. State, 842 So.2d
531, 563 (Miss. 2003). This Court has held that where no objection was mede a trid, the issue is
procedurdly barred by the provisons of Miss. Code Ann. § 99-39-21(1). Woodward v. State, 843
So.2da 20. Furthermore, where the petitioner failsto show actud prgjudice, this conditutes awaiver
and heis procedurdly barred from raigng thisissue | d. ating Wiley v. State, 750 So.2d 1193, 1209
(Miss 1999). We agreethat King isnot an inter'vening decison where it has long been established thet
ajury cannot beingructed to disregard, intoto, sympethy inacapital case. Furthermore, because Manning
faled to object a trid and fails now to demondrate that he was prgudiced by the Didrict Attorney’s
remarks wefind that heis procedurdly barred from raising the issue now.

N. Petitioner was denied his constitutional rightsdueto the defense
counsel'sfailureto develop and present evidence in mitigation of
punishment.

152. Mamning assats that trid counsd had a duty to unearth dl rdlevant mitigating evidence and to
conduct athorough invegtigation into the range of possible mitigating evidence. The record indicates thet
trid counsd falled to interview witnesses who hed knowledge of Manning's family and were willing to

cooperate with defense counsd. Manning notesaso that there arelettersin thefilefrom Mark Williamson
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(defense counsd) to Richard Burdine (co-counsd) suggesting witnesses for the mitigation portion of the
pendty phaseof trid. Thosewitnesseswere goparently never contacted. Furthermore, Manning indudes
dfidavits from an atorney in Louisana and an invedigator which dedare there to be vauable mitigating
evidence that was never presented at trid. Failing to do so, Manning argues, isevidence of trid counsd's
deficent performance and satisfies both prongs of Strickland.
153. TheSaeaguestha thisdamwasraised and litigated on direct gpped andisnow barred by the
doctrine of resjudicata
4. We agree with the State. This clam was raised on direct gpped, and the Court found thet
Manning falled to show prgjudice rdated to thetrid counsd'sfalureto cdl other witnesses. Furthermore,
the Court noted that "additiond character witnesseswould not have, with any reasonableprobability, tipped
the balance between mitigators and aggravaiors” Manning v. State, 726 So.2d & 1170. Therefore,
thisdam is procedurdly barred where this Court has dready addressed its merits
O. Petitioner was denied his constitutional right by the State's
reliance on an invalid statutory aggravating circumstance; his
unconstitutionally obtained prior murder convictions.
155.  Manning asserts thet the prosecution rdied, in part, on the Satutory aggravating drcumstancethet
"the defendant was previoudy convicted of another cgpita offense or felony invalving the use or threet of
violenceto the person.” Miss Code Ann. § 99-19-101(5)(b). Specifically, Manning's conviction for the
murders of Jon Stickler and Tiffany Miller. Manning v. State, 726 So.2d 1152 (Miss. 1998). Thejury
found the exigtence of thisgtatutory aggravating drcumsance beyond areasonabledoubt. Manning argues
that the conviction inthe Steckler/Mliller murderswas uncondtitutionally obtained and notesthat he hasfiled
a petition for pog-conviction relief and incorporates by specific reference the grounds and dlegations

attacking the vdidity of his conviction. Manning v. State, OktibbehaCounty Cir. Ct. No. 2001-0144-
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CV, Supreme Court No. 2001-DR-00230-SCT. Manning assertsthat if the Supreme Court ultimetely
reverses his convictionin that case, then heis a aminimum, entitied to anew sentencing prooesding inthis
second case. Johnson v. Mississippi, 486 U.S. 578, 108 S. Ct. 1981, 100 L. Ed. 2d 575 (1988).
156. The Sate argues that Manning's dam has dready been decided and rgected on direct goped.
We agree.
57.  This Court has previoudy rgected Manning's dam that his conviction in the murder of two
Sakville sudents was unconditutiond. Manning v. State, 735 So.2d 323, 351 (Miss. 2000).
Manning's petition is denied asto thisissue

CONCLUSION
158.  Wegrant Mamning leave to seek podt-conviction rdief & an evidentiary hearing in the trid court
on the issues of whether the State withheld exculpatory evidence, whether the State presented fdse
evidence and whether Manning was denied effective assstance of counsd both &t trid and on gopedl.
159.  Wedeny Manning's petitionin dl other respects

160. APPLICATION FOR LEAVE TO SEEK POST-CONVICTION RELIEF,
GRANTED IN PART AND DENIED IN PART.

SMITH, CJ., WALLER, PJ., CARLSON AND DICKINSON, JJ., CONCUR.
EASLEY, J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION. COBB, P.J.,
CONCURS IN PART AND DISSENTS IN PART WITHOUT SEPARATE WRITTEN
OPINION. DIAZ AND RANDOLPH, JJ., NOT PARTICIPATING.
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